VK 340.128
TPAKIAHCKHI KOJEKC HAITIOJIEOHA 1804 TOJA
1 Er'0 UCTOPUYECKOE 3HAYEHUE

XamuayaimHa AManat MHaMaTKbI3bI
amana335599@gmail.com
Crynentka 1 kypca ropuauueckoro gaxkyinbrera EHY um. JIL.H.I'ymunesa,
Hyp-Cynran, Kazaxcran
Hayunslii pykoBoautens — C.b. HypmaramberoBa

Bosbiie nByx croneTuid Hazaj cOCTOsIach npomyJibramus aeruina Hamoneona bonamapra,
KOTOpasi 0Tpa3ujia HEBEPOSTHBINA yM, PAllMOHAIBHOCTh M TAKTUYHOCTD 3TOT0 YAUBUTEIBHOTO T'€HUS.
Ponb npoBoauMbIX UM pedopM U U3MEHEHUH OeccriopHa BakHA B paMKaxX HE TOJIbKO UCTOPUH, HO U
opuanyecKoil Hayku. Kak ¥ MHOrMe NpOMCXOJAMBILIKE B PEBOJIONMOHHOW DpaHIMK COOBITUS
cBs3anbl ¢ uMeHeM Hamoneona bonamapra, Tak u nocienoBasias ¢ Hadana XIX Beka koaupuKaims
IPAXKJIAHCKOTO IIpaBa HE CTaja UCKIIOYEHHEM. Y IMBHUTENIBHO, HACKOJBKO IMPHUPOJA OJapwiia €ro
Takoil MHOTOCTOpOoHHOCTHI0. Cam bonamapt Ha octpoBe CBsiToit EjneHbl, HaX0A9Ch B U3THAHUHU U
aHAJIM3HUPYS TPOKUTYIO UM >KM3HB, OTJIEIBHO BBIJEISI CBOE TBOpeHUE: «B NeiCTBUTENIBHOCTH MOSI
CllaBa HE B BHIMTPAHHBIX COPOKA CpakeHUsIX; BaTepioo BeIUEpKHET MaMsATh 0 Modenax; 4To He OyaeT
BBIUEPKHYTO, YTO KUBET BEYHO, 3TO MO ['pak ITaHCKHUI KOJIEKC.»

Opaniy3ckuit  rpaxaaHckuii  kogekc 1804 roma B KadecTBe  (PyHAAMEHTAJIbHOTO
3aKOHOJATENIFHOTO aKTa JecTByeT W B Hamu JHU. [lo cBoeil mpocToTe, SICHOCTH, TIIyOMHE OH
BBICTYIMJI KaK UJEabHBIN IPOIYKT CBOETO BpeMeHHU. M camoe riaBHOE SBUJICS MOIIHBIM TOJTYKOM
Ha IyTH pa3BUTHS IPABOBOM HAyKH, COBEPUIMBLINM IIEPEBOPOT B EBPONEHCKOM I'PaXJAHCKOM IPaBe.
[Ipouecc 3aMMCTBOBaHMS MHOTHX aCIIEKTOB ATON pabOThI IPYTUMH CTPaHaMU, HECOMHEHHO, OTKPBLI
HOBBIE HAIIPABJICHUS B PA3BUTHH.

HeobxomumocTh B KoIu(pUKalMK CyIIECTBOBajlA eule B JaIEKOM CPETHEBEKOBOM IMPOILJIOM.
Ha Tteppuropunn ®paHumyd OJHOBPEMEHHO JEWCTBOBAIM PHUMCKHE, OOBIYHBIC, KOPOJIEBCKHE,
KaHOHWYHbIE, (eodanbHble 3aKOHOJATENbCTBA. lIMenn MecTo MHOTOYHCIIEHHBIE KYTIOMBI U
oploHaHChl. Takoe MoJjoKeHHe MO3BOJUIO B CBOE BpeMsi BolibTepy BbICKAa3aTh €r0 3HAMEHUTYIO
¢bpaszy: «Korga nyremectByemb o OpaHiuu, TO MEHsICIIb 3aKOHBI BCSIKUIM pa3, KOTJa MEHSEUIb
JIOLIAIEN.

K Tomy xe, peBostoniust 1789 r. mpuBHECIa 04€Hb MHOTO MPEANIUCAHUM, KOTOPBIE, HACTIAUBAsACh
Ha JEHCTBYIOLIME 3aKOHbI M CO3/JaBalid MyTaHWIy, OCOOCHHO B BONpOCaxX 3allUThl IpaBa
coOCTBEHHOCTH W WHBIX BEIIHbIX MpaB. Benp HoBoe BpeMms mpenrnosiarajiio MHYH HAEOJIOTHIO,
MIPOTPECCUBHYIO, C HOBBIM HAINPABIECHUEM U YCTOSMHU. 3/1€Chb CTOMT MOHHUMATh, HACKOJBKO 3TO
TPYAOEMKOE U CI0XKHOE JIENI0: Ha/I0 HE TOJIHKO MOJIBECTH UTOTU Pa3BUTHUS U COOPATh B OJIHY Ky4y, a
(akTUYeCKH MEePEeKPOUTH MPABO M3 ITOM TPy/bl MOPOH MPOTUBOPEYALTUX APYT APYTY MPUHIIUIIOB.
bbu1o mepecMOTpeHO Hacneaue He TOJIBKO CPEJHEBEKOBOrO MEPUOJa, HO U HACIEAUE PEBOJIIOLIMH.
[ToToMy 4TO HOBOMY MOPSIAKY OBLIIO KpaiiHe BaXKHO 00bEIMHEHHE U YSICHEHUE B IIPAKTHKE, HE TOJIHKO
Ha CJIOBECHBIX IPUHIUIIAX.

Eme ¢ camoro Hauana Benukoit ¢ppaHiry3ckoil peBOIIOIMU BCTalla 3a/1a4a co3/1aTh olIiee A
Bcell DpaHIUU TPakJaHCKOE MPaBO, KOTOPOE SBISAJIOCH HEOOXOTUMBIM YCIOBUEM JJSI Pa3BUTHS
KanmuTajaucTuueckux oTHomeHu. B 1790 r. YupeautenbHbIl COBET MOCTaBUII cebe TaKyro 3ajady.
Ho mpakTtudecku Hu4ero cruenano He Obuio, U B Koncrurynuro 1791 r. OblI0 mepeHeceHo JIUIIb
nocta”oBieHue o coznanuu Konekca. IlepBsie mpoektsl ['paknanckoro konekca eme ¢ 1793 r.
npereprneBany Heyaaudy. K Hauany XIX B. bputo HakomieHo nopsiaka 4eTbIPHAALATH C MOJOBUHOM
TBICSIY JIEKPETOB, KOTOPHIE HE BCETJa COBMAJAIM MO COACPKAHUIO U NOPOM MPOTHBOPEUNIIN APYT
ApYTY

JIums 14 aBrycra 1800 rona Hanosneon, Oyayuu Ilepbiv KoHcynoM, Ha3HauMI KOMHCCHIO TS
COCTaBJICHUS MTPOEKTA IPAXKIAAHCKOr0 KoJiekca DpaHIMK U3 YeThIPEX N3BECTHBIX I0pUCcTOB: Tronchet
(1726-1806), Bigot de Preameneu (1747-1825), Portalis (1746-1807) u Malleville (1741-1824). U
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KOHEYHO, KOPCHKAHEI UTPAJI 3/1eCh LIEHTPAJIBHYIO POJIb, ObUT IBMKYILEH CHIIOi 3TOoro npoekra. OH
TOPOTIMJI KOMHUCCHIO, aKTHBHO YYacCTBOBAJl B JUCKYCCHSIX M 0OCyxkaeHusax. Kak pa3 MMEHHO ero
3aCIIyro# SIBUJIOCH TO, YTO MPOEKT HE MOBTOPHII HEYAAWINBYIO CyAb0y nMpeapaymux Tpex. Hamonaeon
3HaJ, YTO NPABO SIBJIAETCS CAMbIM CHJIBHBIM MHCTPYMEHTOM YIIPABJICHUS, IOITOMY MOHHMMAJ, YTO
HEJb3sl JOMYCTUTh d(EeMEpHBIN XapakTep KoAeKca. ITO NOJHKEH ObLI OBITh B MEPBYIO OYEpEIb CBOJ
JEWCTBYIOLIUX HOPM, YTOOBI OTBEYATh MOTPEOHOCTSM CBOETO BPEMEHH.

KoHneuHo, oTreyaToK HaloJEOHOBCKUX MBICIEH COXpaHWICA B CTPOUYKAX 3TOT0 JOKYMEHTa BO
MHOTHX BaXHbBIX Bompocax. OH uMmen TiyOOKHe 3HaHUSI B MIPABOBOW HAyKe, KHBO MHTEPECOBAIICS
PUMCKHM IPaBOM, 3HAJII OCHOBHYIO TEPMHHOJIOTHIO M MMEJ TAJIAaHT B3[VIAHYTh HAa BEIIU C Pa3HBIX
TOYEK M HalTH HauboJiee ONTUMAIbHOE PELIECHUE.

B pesynbrare B 1804 r @panmysckuii ['paxnanckuii Kogeke 611 npuasaT. OH ObLT HOCTPOEH
Ha MHCTUTYLIMOHHOM cucTeMme (Mia, Beuy, oos3arenbersa). Coctostn u3 3x kaur: «O nuuaxy», «O6
MMYIIECTBAX M O PAa3JIMYHBIX BHJIOM3MEHEHHUSIX COOCTBEHHOCTH», «O pa3IuuHBIX crocolax,
KOTOPBIMH ITPHOOpETaeTcsi COOCTBEHHOCThY», KOTOpPBIE COCTOSIM U3 2281 craThu.

B nepBoit kHure OBUIO 3aKperieHo oOecreueHne TPaKIaHCKUMH TpaBaMHu BcexX (paHITy30B,
BHE 3aBHUCHUMOCTH OT TaK Ha3blBAEMOI0 KauyecTBa TIpaxjaaHuHa. OOecnednBaroTCsl 3TH IpaBa
¢dpaHily3aM U B MHOCTPAaHHOM TOCyJapCcTBe. 3aKpEeIISIOTCS aKThl TPaXKIaHCKOT0 cocTosiHUS. Takum
00pa3oM, pEerucTpUpyroTCsl akThl O POXKJIEHUH, O MPU3HAHMM POJUTENIEM, O CMepTH, O Opaxe.
[TogpoOHO pacmUCHIBAIOTCA CPOKH, MECTO, BCe (DOPMAIbHOCTH BBIAAYU JIAHHBIX JIOKYMEHTOB.
Onpenensrorcst BONMPOCHl MECTOKUTEIbCTBA.

[IpuHuMaercs Tak Ha3piBaemasl Npe3yMIIUs OTCYTCTBHS «presumption of absencey», rie
PaCTMCHIBAIOTCS YCIOBHSI ISl IPU3HAHKS Y€JI0BEKa OTCYTCTBYIOIIUM U MOCTIEICTBHUS OTCYTCTBHSI B
OTHOIIEHUH UMYILECTBA, Opaka U HECOBEPILIEHHOJIETHUX JieTei. BMecTe ¢ 3TUM y OTCYTCTBYIOIIETO
JaCTUYHO COXPAHSAIOTCS ero npasa Jaxe crnycts 30 ner. bosblioe BiIMsHUE HA 3Ty CTaThbiO OKa3all
cam Hanosneon, Takum 00pa3oMm 3amuinas npaBa CBOMX COJIAaT

Tema Opaka W ceMbH B IICIOM OYE€HBb OYpPHO OOCYXKJanach W IMOPOXKIATa MHOXKECTBO
muckyccuit. Mexay tem, Bo ®dpaHIUM TeX BpPEMEH MPHUHATHE 3aKOHOB B ATOW cdepe Hurpaio
OTPOMHYIO POJIb

bbun mpomnucaHbl yCIOBUS Ul 3aK/IOYEHUs Opaka: 00s3aTelbHOE JBYCTOPOHHEE COIJIacHe
CaMMX IapTHEPOB M MX POJUTENEH, TOCTHKEeHHe OpadHoro Bo3pacrta. Ha nmocnennee 3HauuTenbHOE
BIMsIHUE OKa3an caM Hanosneon. M3HavyanbHO IIaHMPOBAJIOCh YCTAHOBUTH OpauHblil Bo3pacT B 15
IUI MY>KYMHBI U B 13 1151 sxeHIuHbl. Ho mepBbIi KOHCYI BBICKA3aJICsl TaK: «B CTPaHeE, I/l MPUHAT
pa3Bojl, HeNb3s HANEAThCS HAa YCTOWYMBOCTb OpaKOB, €CIM JO3BOJEHO OyleT 3akirouaTh UX Ha
ucxozie nercrBa. bbuio Obl CTpaHHO, eciiu Obl 3aKOH JO3BOJISUI JIMLAM KEHUTHCS paHee TOro BO3pacTa,
KOTI'Jla OH pa3pellaeT IpUHUMAaTh X CBUJIETEIbCKUE MIOKA3aHUs WIN HajlaraTb Ha HUX Haka3aHUs 3a
npectyruieHus». M Opaunslit Bo3pacT neficTBuTenbHO OblI nepecMoTpeH. [loMmumo storo, bonanapr
IIPU3BIBAN PA3JIMYaTh CIydau, Korjaa Opaka He CYIIEeCTBYET BOBCE, C TAKMM, KOT/1a OH €CTh, HO MOKET
OBITh OTMEHEH

Msoro kputuku B ctopoHy PI'K Obl10 BhICKa3aHO M3-32 HEpaBHBIX IpaB M 00S3aHHOCTSX
MexXJly cynpyramu. JKeHa MoJIHOCTBIO I0JKHA OblIa ClIeI0BaTh CBOEMY MYXKY. 3aMYKHss KECHIIMHA
HE HMMEEeT JPYroro MecTa >KUTEJIbCTBA, KPOME MECTa KHUTEIbCTBA €€ MYXKa; HE MOXET JapuTh,
OTUYXJIaTh, 3aKJIaJbIBaTh, MPUOOpETaTh, MO BO3ME3THOMY MM O€3BO3ME3THOMY OCHOBAHMIO
UMYIIECTBO, 0€3 yJ4acTHs My»kKa B COCTaBJICHUU aKTa UK 0e3 ero MMCbMEHHOIO COTJIacHsl; HE MOXKET
BBICTYIIaTh B Cy/ie; UMEET MEHbIIe MPEUMYILECTB, OT/aBas pa3pelieHne Ha Opak CBOEro pedeHKa;
uMella MEHbIIIe MIpaB B CiIyyae pa3Bojia; MOIJa ObITh Haka3aHa CPOKOM B MCIIPAaBUTEIBHOM JIOME 32
npenro0oaesHue(YTO HE MpeaycMaTpUBAIOCh MYXXKYMHAM), MOIJIa MOJaThb Ha pPa3BOJ HU3-3a
npenro00aesHUS My’Ka TOJIBKO B ClIydae, €CIM OH JeprkKajl CBOI0 COXXMTENbHUILY B 001ieM aome. Tem
HE MeHee, OHa MOTJIa UMETh CBO€ UMYIIECTBO, UMeNIa ITUPOKUE MTPaBa B KAYECTBE MPEATPUHUMATENS
Y MOTJIa COBEpIIATh 3aBEIIaHNUE.

B oTHOIEHNH CBSA3M MEXAY ACTbMHU U POJTUTEISIMH TOXKE MOXHO 3aMETHTh 3Ty CKOBAHHOCTh
cB00OJIbI. JIOBOJNIBHO CHIIBHO YHPOILEHO BBISBIEHHE OTIOBCTBA, Y)KECTOYEHBI YCIOBHS OTKa3a OT
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peOeHKa U 3HAYUTEIBHO Pa3JInYalOTCs MpaBa BHEOPAYHBIX JeTel B CPAaBHEHHH C 3aKOHHBIMH. JleTn
TOYE BO BJIACTH OTIA

OcyxieHre MPUHIKEHHOCTH POJIH KEHIIUHBI U TATPUAPXATBHOCTH B CEMbE CIIPABEIITMBO, HO
TaKWe MEphl MOYKHO OIMPAaBIATh IIATKUM IOJ0XEHHEM HHCTUTYTA CEMbU B MOCICPEBOIIOIMOHHON
@pannuu. B mpexHeM rocynapcTBe pacTOp)KeHHE Opaka CTpOro KOHTPOJHPOBAIOCH M OBLIO
MPAKTUYECKH HEBO3MOKHO, U BOT, KOTJIa C YCTAHOBJICHHEM CBOOO/] JIMYHOCTH Ay Oenbiid par Ha
pa3BoO/bI, TPOM3OIIET HEKOHTPOIHPYeMbI Bcmuieck. CeMbH  pacmajgaiuch, KOJIUYECTBO
HE3aKOHHOPOXKJCHHBIX JEeTel yBeMUunMBajioch. HyXHbI ObuIM cTporMe Mepbl AJisi CTaOMIM3anuu
cutyaruu. Onu u 6bun npuHATel B @I'K 1804 roga. U pesynbpTaT He 3acTaBuil ce0sl 10JITO HKJ1aTh.
KonuuecTBo pa3BoaoB ymeHbmuiaoch B 10 pa3

BooOmie, koHCEpBaTU3M COCTAaBWII OJIHY M3 BaXHEHIIMX YepT OOIIEro MoJxo/a KOMHCCHHU K
JeNy KOAu(UKAIu. «3aKOHBI JOJDKHBI IMIAJUTh OObIYaW. B HBIHENIHWE BpeMeHa MBI CIIHIITKOM
MOJTIOOMIIN TIEpEeMEHBl U peOpMBI; €ciii B 00JIaCTU YCTAHOBJICHHI M 3aKOHOB BEKa HEBEXKECTBA
CITYKUJIM apeHOM 3710ynoTpebIeHni, To Beka (uaocoGuu u mpoCBEIIeHUs CIUIITKOM YaCTO SBJISUIACH
apeHoM KpaitHocTen» - mucan [loprammc

Bo BTOpOI#i KHHTE XOTEIOCH OB BBIJICIIUTE CTATHIO, TJIC BCE UMYIIECTBA SBJISIOTCS JBHKHMBIMHU
WIM HEABWKHUMBIMH. HMHTepecHO, Kak MPUKPEIUICHHWE BWKUMOW BEIIM K YyYaCTKy WM K
OTIpENICIICHHOMY TIPEMETY NeNlayio €€ HEeIBMKHMOW. A BOT 00s3aTeNbCcTBA M UCKH, HA0OOPOT,
CTAaHOBHJIUCH JIBMKUMBIMHA. TaK, aKIUU WU JOJU B (DMHAHCOBBIX, TOPTOBBIX HJIU ITPOMBIILICHHBIX
KOMITAaHUSX, TMOXH3HECHHBIC WU BEYHBIC PEHTHI SBISUIMCH JIBIDKAMBIM HMYIIECTBOM. ToO €cCTh,
MTOJIOKCHHE BENIeH B MPOCTPAHCTBE B KOHKPETHBIM MOMEHT BPEMEHH OIPEJIEIISIIO €T0 IBUKUMOCTb.

Taxke TOBOPUTCS O TpaBe TOJB30BAaHUS M PACTIOPSDKEHUS COOCTBEHHOCTHIO Hamboiiee
a0COIIOTHBIM 00pa30oM, KOHEYHO K€ B paMKaxX 3aKOHA. Y CTaHABIUBACTCS MPABO MPUCOCIHMHEHUS
(korga Bce, YTO MPOUM3BOAUT COOCTBEHHOCTh SIBJSieTCS €€ 4acThio). Ilo Takomy mpuHUIMIY U
MPEeIyCMOTPEHO BKJIIOYEHHE B €IMHBIM COCTAaB BCEr0 TOTO, YTO HAXOAUTCS HaJ U MOJ 3emiiel
coOcTBeHHUKA (TTOJIE3HBIC HCKOTIAEMBIC H T.]I.)

B 3akoHe ycTaHOBJIEHO, YTO JIFOOOMW, KTO TOJB3YETCSl BEUIbIO €10 BianeeT. To ecTh, MpaBo
BIIJICHUS HE BCETJa MpeArnoaraio mpaBo cOOCTBEHHOCTH. Takoe MOJI0KEeHUE IBUJIOCH CIIeICTBUEM
SIKOOMHCKUX pedopm

Tpetbs kuura, HarboJiee eMKasi [0 CBOEMY COAEPIKAHHIO, PACCMATPUBAET CIIOCOOBI, KOTOPBIMHU
npuoOperaeTcsi COOCTBEHHOCTh. JTa T€Ma BKIIOYAeT B ceOsl BOMPOCHI HACIIEIOBAHUS, JapEeHMUS,
3aBelllaHus, JAaBHOCTU TIOJb30BaHUs, NpucoequHenus. [Ipu3HaeTcs BBIMOpPOYHOE IWIpaBo, TJE
UMYIIECTBO CUUTAeTCsl OECXO3HbIM U Tepefaercs rocyaapcTBy. Perynupyrorcss J0roBOpHbIE
OTHOIIIEHUS U 00s13aTeNbCTBA (Y3yPPYKTHI, CEPBUTYTHI).

Hanoneon bonanapt okaszan nauOoibliiee BIUSHHE Ha nepByl0 KHUTY «O nunax». M3-3a
CWJIBHOM 3aHATOCTH, EMY OBLIIO TsDKEJIEe Y4acTBOBATh Ha 0OCYKICHHIX OCTANbHBIX ABYX KHUT, HO OH
BCET/Ia CIEAUI 32 XOJIOM Jiefia U KOHTPOJIMpOBall cuTyarnuio. K ToMy ke, B IMCKYCCHSIX MO MPOEKTY
TJIaBHOE BHUMaHKE OBLIO YEIEeHO MpobiieMaM Mpasa JIUI U CEMbU. ITO MOKHO OOBSICHUTDH TEM, YTO
Mpernoaraics KOASKC YaCTHBIX JIUII, T UCOJOTHUYECKHE MPOOIeMbl OPOXKIaIN O0JIbIe CIIOPOB,
4yeM TexHuueckue. HampoTus, BompocaM 00s13aTEIbHOTO U BEIIHOTO IIPaBa B X0/ paboT yIENIsIOCh
3HAYUTENIBHO MEHbIIIE BHUMaHUs. VX CTpOMIM HA OCHOBE PUMCKOTO OTIBITa U «MYAPOCTH PUMIISIHY.

I'paxnpanckuii konekc PpaHnuyd OB BOCIPUHAT BO MHOTHX TOCYJapCTBax, MOJ €ro
HEMOCPEJCTBEHHBIM BIMSHUEM CKJIaJbIBAach POMaHO-T€pPMaHCKas CUCTeMa MpaBa. bmaromaps
cBoeil rubkoctu u anactuyHocTy Konexke Hamoneona nepexun yetsipe Peciyonuku, aelicTBoBai BO
BpeMsi MOHAPXUU U ACUCTBYET O CETOIHSIIHETO JTHS.
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