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3aKOHO/IaTENIbCTBA HEOOXOIMMO MpHUAEPKUBaThCs ocTaHoBieHus: Konctutynuonnoro Cosera PK
ot 11.10.2000roma «O6 odunmansHOM ToskoBaHWU 1.3 cTaThtl 4 Korcturymuu PKy.

Cormacao koropo, 1.3 crarbm 4 Koucrutymuu PK HeoOxomumo moHUMATh Tak, dYTO
MPEUMYIIECTBEHHYIO IOPUIMUECKYIO CHITy TIEPE] 3aKOHOAATEIbCTBOM PK MMEOT MexayHapoaHbIe
JIOTOBOPBI, KOTOPBIEC 3aKIIFOYEHBI €10 B COOTBETCTBUM ¢ PK, B yCTaHOBJIEHHOM 3aKOHOAATEIHLCTBOM
nopsiike U parudunuposanusie [lapmamentom PK myTem npuHATHS COOTBETCTBYIOLIETO 3aKOHA.
MexayHapoaHble JIOTOBOPBI, KOTOpbIE HE TMPEeAyCMAaTPUBAIOT paTH(UKAIMH B KavyeCcTBE
BCTYIUICHHUS B CHILy, KOTOpBIE OBUIM 3aKIJIFOUYEHBI 10 NpuHATHS JeiicTBytomei Konctutynuu 1995r.,
CUMTAIOTCS JEHUCTBYIOIIMMHU M COXPAHSIOT MPUOPUTET MIpei 3akoHonaresbcTBOM PK, eciau Takoii
MIPUOPUTET JIJISL ATUX MEXKIYHAPOJHBIX COTJANICHUH MPsMO npeaycMoTpeH 3akoHamu PK, koTopeie
PEryJIUPYIOT COOTBETCTBYIOIIHE CPEephl TPABOOTHOIIICHUI.

[Tomumo 3TOrO, 3aKiOyYas MEXIAYHAPOIHBIC TOTOBOPHI TMEPEBO3KH TPY30B HEOOXOIUMO
MIPUHUMATh BO BHUMaHHE W OCOOCHHOCTH 3aKOHOB CTPaHBI MEPEBO3UMKA (DKCIIEIUTOPA), a TAKKE
HOPMBI BaJIFOTHOTO, HAJIOTOBOI'O U CIIELIMATIBHOTO 3aKOHOIaTEIbCTBA.

Ecnu 3HaTh 3T W apyrue MpaBOBbIE HOPMBI ATO IO3BOJUT BaM H30€XaTh HEHYXHBIX
KOH(MIMKTOB ¥ MPO0JIeM, KOTOPHIC MOTYT BO3HUKHYTh C TAMOYKEHHBIMU 1 HAJIOTOBBIMH OpraHaMH.
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YK 341
CIIOP 3A 3AJIUB HYTKA
MaxkcsbiM I'yiabHa3 Ep0oikbI3bl
m.gwares@mail.ru
CryneHT 2 Kypca cenuanbHOCcTH «MexXTyHapoaHOe ITPABO»
EHY wuwm. JI.H. I'ymunieBa, Acrana, Kazaxcran
Hayunsrii pyxoBoautens — Kocrsanas H0.C.

Bmnots 10 50-x romoB XVIII Beka ceBepo-3amannoe nodepexxbe CeBepHON AMEpPUKH OBLIO
MpaKTUYEeCKH He uccienoBaHo. CIycTs BpeMs, B 3TOT ke MPOMEXKYTOK BpeMeHHM OepeT Hayayio
o6utBel Mexay Poccueii, Benukobpuranueit, CoequnénnsiMu Llltatamu Amepuxu u Mcnanuei B
YKa3aHHON MECTHOCTH.

B reuenun nonrux ner Vcnanus noOuBaiach MpU3HAHUS MO KOHTPOJIb oOepexbs Tuxoro
okeaHa o0eux AMepUK, I7ie OCHOBAaHUEM MPEIbSABICHUS CBOMX INpaB CIYKWIH TopaecuibscCKuit
noroBop 1494 roga u cpeaHEBEKOBBIM MAaNCKUM akT WM MO JApyromy rpamota — Inter caetera,
KoTopyro BeiycTu mana Anexcanap VI 4 mas 1493 rona.[1] Micnanckuit 3aBoeBaTeb ¢ TUTYJIOM
anenantano Backo Hynwsec ne bamsboa B 1513 romy mnepemnbin kaHan dyepe3 I[lanamy u
MpoBo3riIacui noodepexxbe Tuxoro okeana kak yacth coctaBa Vcnanuu. C TeueHHEM BpPEMEHHU B
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MEXYHapOAHOM ITyOJIMYHOM IIPaBe MOSBUINCH TAKUE HOBBIE IIPUHIIMUIIBI IPAB HA TEPPUTOPHIO KaK:
«3(h(exkTuBHOE BIAZCHUE» U «IOKTpUHA OTKpBITHs». B 1542 rony Xyan Poapurec Kabpuibo
COBEpILIMJI CTPAHCTBOBAaHME HA CEBepo-3ama] HoOepexbs AMEpHUKH, 4Yepe3 HEKOTOpOe BpeMs
bapron ®eppepo B 1543 rony u 3arem Cebactbsin Buckanno B 1602—1603 roxpax, yxe mocie
yero Mcnanus oOBsiBWIA O CBOEM IE€PBOOTKPBITUM 3TOro mnodepexbs. [lpaBna, Bce ObLIO
0e3pe3yNIbTaTHO BBUAY OTCYTCTBHSI TOCTHIKECHHUS B NepeceueHnH 44-0if mapajiend, ¥ y UCIaHLEB
HE 0Ka3aJI0Ch LICHTPA HaX0KJICHUS ONOPHBIX ITyHKTOB C€BepHEe MEKCHUKH.

B 1778 rony nyremectBeHHuk Jlxeiimc Kyk wu3ywaer ceBepo-3amajgHoe MoOepexbe
Awmepuxku. Ilo xypuany «llyremecrBue B CeBepHblii TUXUN OKeaH», OTIPABJICHHBIN B I€YaTh B
1784 rony, cTano 3aMETHBIM Yy4YacTHE K Pa3BUTHUIO MPOAAKM IYIIHUHOW B 3TOM peruone. B 1785
roJly CeBepo-3alagHoe Mmodepekbe AMEpUKH ToceTun OputaHckui kyner [[xeiimc XanHa, 1€
Hayvajl peaqu30BaTh MPUOOPETEHHYI0 TaM MyIIHWHY B KuTae u moirydmn Beien 3a 3TUM XOPOIIUi
IUBHJIEH/, TEM CaMblM JIMIIMB OpPUTAHCKUX IIyTEIIECTBEHHUKOB OoyblION npubObuin. B
MoCJeIyIomeM, To 00cTosITenbcTBO, yTo Kyk moceman 3anuB HyTka, ucnonszoBaioch JIoHgoHOM
B CBOMX IIEJAX paad NpeAbsABICHUs IpaB Ha NoOepexbe, HEB3UpPas Ha OTCYTCTBUE NPETEH3UN
npyrux crpad. B utore Mcnanus npenbsiBuia U MOATBEpAUIIA CBOU IIpaBa TeM, 4to B 1774 rony
Xyan Xoce Ilepec DpHaHJeC M €ro SKMIAXK CILyCTHJI SIKOpb B 3ayuB HyTKy coryiacHO cynoBOMy
KypHaiy.

JlxoH Musc OblT OTHUM U3 NMEPBBIX B bpuTaHuM, NPOABUHYBIINXCS B TOProOBJ€ IMyIIHUHOM.
[lotepneB Heymauy B myTtemecTBUM Ha Ajsicky B 1786—1787 romax, Musc B 1788 ronmy
BO3Bpall[aeTCsl Ha CceBepo-3anagHoe nobdepexxbe Amepuku Ha kopabie «Felice Adventureroy,
KOTOpBIH compoBoxkaaics «Iphigenia Nubianay, pykoBoaumast Yumbsimom Jlyrnacom. Bpuranckas
npojaxa Ha JlaneHeM Boctoke mpoxoauna npu nomoui Oct-MIHACKON KOMIIAHWM, BCIIEICTBHE
4ero CyJa IpOLUIM pEerucTpanyio B Makao u Hecinu nopryrainbckuil cumsoil. llocie yero Munc
COOOLIMII O 3HAKOMCTBE C BOXKAEM IJIEMEHU HYTKa. B3amMeH BOXIb OTHAl OpUTaHIy 3€MJIM 3a
HECKOJIbKO JyuJ10p. Vicianus BbIpa)kaeT CBOE HECOIJIACHE 10 ITOMY IOBOAY.

B 1788 rogy Musc BMecTe co cBoel rpymmoii, kotopas Ha3biBajach «Associated Merchants
Tradingto the North west Coast of America», ninanupoBan k 1789 rogy coBepiinTh MyTELIECTBUE
Ha ceBepo-3amajiHoe nodepexbe AMepukd. Dkcnenuius Oblia 1moja KomaHjaoBaHueMm J[xelimca
Konnerra. U rnaBHO# 111610 CTaBUIIOCH 0a3WpOBaHUE MECTa MO TOPTOBJIE Ha MOOEPEKbE 3aMBa
HyTtka Ha 3emute, KOTOpbIN Noxy4uun Musc.

W3-3a TOro, 4YTo aHriIMYaHe W PYCCKUE HAyajdyd IUHAMUYHO COBEpLIaTh padoTy Haj
pa3MelIeHMEeM MecTa TOProBiIM Ha 3anuBe HyTka, McnaHIpl B CBOIO OYEpENb PELINIM IO IJIaHy
3a0pOHUPOBAThH YIIPaBJICHUE 3€MeNb BIUIOTh JJO PYCCKUX MOCTOB B mpoiuse [Ipunna Bunbsrensma.
Takum obpazom, B 1789 rony Maptunc ®depHanaec, KOTOPbI ABISUICS KOMaHAUPOM HCHAHCKON
SKCIEIUINH, TTOCTPOUI HACEJIEHHBIM MYHKT, T/ie OblIM IoMa, TOCHUTAIN U UcnaHCcKuil popt. XoTs
npereH3uu no HyTke n3HavanbHO Kacalluch CyBEpeHHUTETa BOKPYT 3THX 3€Melb, OJHAKO MPpodiIemMy
HE TMOJY4YWIOCh pemuTh. McmaHusl W OpuUTaHIBI € pa3HBIX TOYEK 3pPEHUS CMOTpPEIH Ha
pacroyio’)keHHe TpaHUl] BOKPYI OCTpOBa M 3TH INPOTUBOPEUUS HE MO3BOJWIM HalTh oOmmi
koMmipomucc. CrycTss HEKOTOpPOe BpeMsl aMEpHUKaHIbl IOcjae OOpeTeHUs] CBOeH HEe3aBUCUMOCTHU
TAK)KE€ PELIAIOTCS Ha 3asBJICHMS O IPUHAUIEKHOCTH CIOPHOM 3emun. VX mo3uius ckiaabiBaeTcs U3
YTBEPKICHHUM, YTO OHU MOJYYWUJIH JAHHBIE 3€MJIM TIOCTE Nepeauyd OT MCHAHIEB COTJIACHO X
noroBopeHHocTsIM. Ha 310 OpuTaHIBl pemaroTcs OOBSIBUTH CBOM MPOTECT, BBHUIMBLIMKCA B
KOH(MJIMKT IBYX CTOpOH. B wuTore pemmin M JOTOBOPWIIMCH IO MPOXOXKACHWIO TPAHUIIBI Ha
cymie.[2]

Hcnanckuit Mopexozaer; Maptunec @epHaniec npu Bbe3ae B MecTHOCTh HyTka 5 mas 1789
roja 3aMeTwi1 3 CcylIHa, OJHO W3 KOTOpBIX Obul OpuraHckuM «Iphigenia» U JBe aMepHUKaHCKHX
«KonmymOusa PensuBa» u «Jleau Bammurrony». ®epHanaec koH(pUCKOBan OpUTAHCKOE CYIHO U
3a/iepxKan UX PYKOBOJUTENs, BHOCIEACTBUU 4Yero ormyctuid. 24 uroHs 1789 roma Maprtunec
®depHaHzeC B OKpYKEHUU OPUTAHLIEB U aMEpPUKaHIIEB, KOTOpbIE IPUCYTCTBOBAIN Ha 3anuBe HyTka,
coBepLIWI MyONUYyHOe JeicTBHe, MPOBO3IIIAllas CyBepeHUTeT VcrmaHuM Haj ceBepo-3amaJHbIM
nobepexxbeM AMepHuku. B uione npuOblio OputaHckoe cyAaHO «Argonauty Mmoja KOMaHIOBaHHEM

625



Kanurana Komnerra, Ha 60pTy KOTOPOTO MOMHUMO KHTAHCKUX paboduX OBLIO OOJIBIIOE KOJTUYECTBO
pa3nuyHbIX MarepuaioB. Kamuran coOupasics ycTpouTh pa3menieHue B 3ainuBe HyTka, Ha 4To
®depHaHzec MOayMall O HapylIeHUU cyBepeHurtera Vcnanuu, B3bICKal y HET0 KOpadiib, TEM CaMbIM
apecTOBaB €ro M KUTAWCKUX pabOuYMX, KOTOpPBIE HAXOMIUCH Ha cyaHe. C MOMOIIBI0 KUTAWCKUX
pabouynx OH CMOr MOCTpPOUTh YKperuienne CaH-Mwurenb M yIy4IIUTh MCIIAHCKOE CeJieHUE, a
KopaOib, MONABIIMI IOJ CaHKLUUIO, HCIOJb30BAIM B IIEPEBO3KE MATEpUAIOB C LENbIO
CTPOMUTENHCTBA.

Hapon, oOutaBmmii Ha 3anmuBe HyTka, momydana xopomiee npuOaBieHUE, MpojaBast
MyIIHAHY OPUTAHCKUM TOPTrOBLIaM, U OHU ObUIM MPOTHB TOTO, YTOOBI MCMAHIBI KOH(HUCKOBAIN UX
cynHa. Pasropencs mucnyr Mexnay BoxaeM Hapoxa Hyrku Kammkymom u ®epHanzeceM,
BIIOCJIEACTBUY Yero Kamikym Obl1 yOUT HUCTIaHCKUMU JTIOAbMH.

14 urons «Argonaut» noexan B Can-brnac ¢ ucnanckoit komannoii, Konnerr u 6puranckas
Opuraza momana B IuleH . JBe Hemenu crycTs 3a HUMHU TocienoBano cyaHo «lIpunnecc Posiy,
koTopoe 3ckoptupoBan «Can Kapmocy. Amepukanckue cynga «KomymOusi PemBuBa» u «Jlemm
Bamunrron», no0biBaBIIME K MpoJaXke MYLUIHUHY, CIElalld OCTAaHOBKY Ha BCE JIETO, OJIHAKO
Maptunec @epHaHzec He Tporaa HMX, BONPEKH TpeOOBaHUE HE IycKaTh CyJHa JPYTuX CTpaH B
Hytky. «Komymbus PensuBa» otnpaBunack B Kutaili u Ha Hee mocagid KOMaHAy
KoH(uckoBaHHOTO OpmrTaHckoro cynHa «North West Americay.

[To mpubsiTun u3 CHIA xopabneit «Fair American» pykoBogutens Tomaca Xamndpu
MerTkande, octaHOBIIEHHAs W apecToBaHHas MaptuHecom DepHaHACCOM, B3sUIM IO CTPAXy, a
«Eleanoray, pykoBoAaUTEIs KOTOPOTO MpUXoAuIcs ero oriom Caitmon MeTkande, cMOT COBEPIIUTh
nober. 29 wutons 1789 roma m3 Can-brmaca mpueskaeT WMCIAHCKUN TpaHCIOPT «Aranzazuy,
MIPUHECIIETo 3asiBlieHue Bulle-Kopois dropeca o Bbixoae u3 HyTku k koHiy roga. M B utore k
cepeMHe OCEHM OHM omycromunian mecto. B konue 1789 rona dnopeca Ha mocty BHIE-KOPOJIS
Hoso#i Wcnanuu 3amenunn Xyan Bucente ne I'yamec, KOTOpBI pemiwi, 4TO HYXHO HPOJUIMTH
MCIAHCKYIO OKKYTIAIIo 3aimBa HyTka 1 Bcero ceBepo-3amnaaHoro nodepexns AMepuku. MapTunec
®depHanzec, panee spisaBiierocs ¢aoput 3om dropeca, HbIHE MOMAN MO pa3fady OTIYIICHHS, U
HOBBIM HCTIAaHCKMUM KOMAHIYIOIIMM CTajdl KOMaHAHpP BOEHHO-Mopckoil 0a3bl B Can-brmace Xyan
@pancucko ne na bonera-u-Kyaapa. Cob6pana HoBast skcnieauiusi, 1 B Hadane 1790 ronma 3anuB
HyTka cHOBa OKKynupOBaiIM UCIaHIbl, KOTOPEIMU KoMaHao0Ban dpaHcucko ae Dnuca.

bpurtanipl ObUTM  HEJOBOJIBHBI TaKMM MOJOXKEHHEM, U K Hauyaiy 1790 roma oHu Obutn
rOTOBBI OOPOThCS, MpeABUAs nodeny. Tem He MeHee, MOABUIACH MPoOIeMa B BUJE MOJKIIOUEHUS
@panuuu Kk Mcnanuu, moroMy Kak OO€MMH TOCYJapCTBaMM YIPABISUIM KOPOJIM €BPONEHCKOM
muHactuu byp6onoB. K konity 1790 rona Bo @panuuu ycunuBanach mnosoxeHnue HannonanbHoM
accambnen (Assemblée nationale), He XoTeBIIass BOeBaTh C UCMAHIIaMU. B uTore Bce 3aKOHYMIIOCH
MHUPHBIM IEPETOBOPOM MEXKY JIBYMS TOCYIapCTBaMH.

KonBenuuss o 3anmuBe HyTka mnpencraBiser coOoil mMpoeKkT M3 3 JOKYMEHTOB MEXIy
npaButenscTBamMu BenukoOputanuu u Mcmanuu, 3axmodeHHoe B 1790-x rogax. bmarogaps atum
JIOTOBOpaM IpPENOTBPALAETCSI BOMHA 2 MMIIEPUH HAacueT NPETEH3UH ydacTka B THXOM OKeaHe,
OMBIBAIOIINX ceBepo-3anan CeBepHoil AMepuKu.[3]

[TepBas Konsenuus noanucana 28 okts6ps 1790, ocraBmasicss 6€3 TOYHOTO OINpeeIeHusl.
IlepBast craThsi yka3blBaeT Ha Mepefady BCEX COOPYKEHUH M Y4acTKOB 3€MJIM MOJ KOHTPOJIEM
Mapruneca obpatHo anriaumuaHam. Panm storo Bankysep m bopnera-u-Kyaapa moexamm Ha oty
Tepputopuio B 1792 rony. B nrore He nmepepaercs aHramyaHam HU OJHO 3JaHUE, MOATBEPKICHHE
KOTOpOMY JiaJl IpecTaBuTeNb Mcnanuy n Boxap xutenell HyTka MakBruHHa. BankyBep pemiaer He
MIPUHUMATD JII0ObIE MpeaoKeHus: bosieru u oTmpasisgeT pemarb 3TO JEJI0 MPaBUTEIbCTBAM 00enX
rocynapctB. Bropas HyTkuHCkas KOHBeHIMs, MMEBIIEM Ha3BaHMe “KOHBEHLIMS O IpPETEH3MSIX
3aymBa Hytka”, opopmiena 12 despamnst 1793 roga. 3necy Ixxony Muscy BpydaeTcst KOMIEHCAIUS
3a apecT ero kopabiueil ucrnannamu Ha Mecre Hytku B 1789 rony. /laHHBIM TOKYMEHT CUMTaeTcs
KaK 4YacTb B3aMMOCBS3aHHBIX corjiameHuil BenukoOputanum u Vcmanuu, a papyrue axThbl
nMeHoBasnch KoHBeHIMAMM KacaTenbHO 3anuBa HyTku u o B3anMHOM 3anpete npo Hytky. Bee
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3TH JOKYMEHTHI MO3BOJMIN JUKBUIUPOBATH KOH(MIUKT MEXAYy TrOoCyAapcTBaMH IOC]E 3axBara
OpuTaHCKUX Kopaliel BoopykeHHbIMU cuiiamu Mcianuu B 3anuBe HyTka Ha octpoBe Bankysep.

Tperbss HyTkuHCkasi KOHBEHIMS, Ha3BaHHas KoHBeHiuend o B3auMHOM 3ampere HyTkwu,
noanucaxa croposamu 11 suBaps 1794 roga. Tam roBopurcs o B3aMMHOM OTKasze oT 3anuBa HyTku
Oputannamu U ucnannamu. O0Ge HaUMM KWMENH CBOOOJY B HCIOJIb30BAHUU JAHHOTO 3ajMBa B
IIOCTPOCHUU NOpTa U CO3/aHUU BPEMEHHBIX CTPyKTyp. OnmHako Mcnanus u JIoHmOH pemaioT He
CO37aBaTh TaM IPEJICTABUTEIbCTBO Ha IOCTOSIHHOM OCHOBE, @ TAKXXE€ HE TOBOPAT O IpaBax Ha
yIOpaBJICHUE WM TEPPUTOPUAIBHOE BIIAJICHHME KacaeMo 3TUX 3eMelb. CTpaHbl MOMOTrarT ApPYyT
JIpYry B COACHCTBHUU M MOJJIEPKKE JOCTyNa CBOMM IMOJJaHHBIM Aoctyna kK nopty Hytku u npu
9TOM HE JIONyCKAlOT TyJa NPeACTaBUTENEH IPYruX rocy1apcrs.[S]

B cormacun norosopy Amnamca-Onuca 1819 roga o TEppUTOpUATIBHOM pa3MEXEBaHUU B
CeBepHOii AMepHKe HCIAHIBI OTHAIM ceBepo-3amagHoe mnobepexxkbe CoemuneHHbM LllTatam
Awmepuku. Tak kak o0e Jep)kaBbl JEJIWIM YacTH ydacTKa W Jaxe MoOepexbs, mnpodriema,
Kacaroleicss npuHamiexHocty 3anuBa Hytka, He 3arparuBasiack. CO€IUHEHHOE KOPOJIEBCTBO
MPOJIOJDKAJIA JIeNaTh MPUTA3aHUSA 3€MIIM 10 TOTO, Kak 3akirounin OperoHckoe coriamenue 1846
roja, KOTOpBIA YperyjaupoBaj BOIPOC O TpaHHIle Ha 3TOM TeppuTopuu. CorjiacHo IOroBopy,
OctpoB Bankysep c 3anuBom HyTka octanucek 3a BenukoOpurtanuei, a crycTst HEKOTOpO€ Bpemst
9TU MECTHOCTH CTAJIM OJHOW TEPPUTOPHUEN HbIHEIIHEN Kanaubl.
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[lon mpuHIMIIAaMU B TEOPUM IpaBa, B TOM YHUCIE B TEOPUU MEXKITyHAPOTHOTO YTOJIOBHOTO
npaBa, TPAJAWIMOHHO TIOHUMAIOTCS OCHOBHBIE HJIEM W PYKOBOISIIUE TIOJOXKEHHUS, KOTOpHIC
OTIPENIeNIAI0T COJIepKaHUE U HAIpaBJIEHUS MPABOBOTO peryiaupoBanus. IIpuHIMIBI mpaBa 0OBIYHO
MOJPA3ACISIOTCS Ha OOINENpaBOBBIE, T.€. CBOWCTBEHHBIC IIPaBy B IEJIOM; OTpacieBble, T.C.
oTpakarolye crenupuKy TOH WM MHOM OTpaciiy MpaBa; U MEXOTpPAacieBble, T.e. CBOMCTBEHHBIE
TpyIIe CMeXHbBIX oTpaciei. K crennpuyeckuM MpuHIMIIAM MEXIyHApOIHOTO YTOJIOBHOTO IpaBa
yale BCero OTHOCAT Tarkke mpuHIMIbl nullum crimen sine lege, nullum poena sine lege, ne bis in
idem, TpWHIMN WHIWBHIYaJbHOH YTOJOBHOW OTBETCTBEHHOCTH, HEIOITyCTUMOCTH CCHUIOK Ha
ouLMaNbHBIA CTaTyC W MPHUKa3, a TaKXKe MPUHLUIBI JSHCTBHS MEXIyHAPOJHOTO YTOJOBHOTO
MpaBa BO BpEMEHH M MpocTpaHcTBe. [10100HBIH TIOAX0X TPH BCEX €r0 JOCTOMHCTBAX BBI3BIBACT PSJI
BO3PAYKEHUH.
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