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[Teproau3zanus ICTOPUM MEXTYHAPOAHOIO IIpaBa
MexayHapoJHbIe CTaHAAPTHI M 3aKOHOAATEILCTBO PecmyOnuku
Ka3zaxctan o mpaBOBOM 3HAYEHHM aKTOB OPIaHOB YIOJIOBHOTO
IIPECIIE0BAaHNUS U CYJOB MHOCTPaHHbBIX FOCYAapCTB

AKkTyanbHble Tpo0sIeMbl oOecriedeHus: CBOOObI MEPEIBIKEHUS
TOBapOB B PAMKAX €BPa3UMCKOTr0 YKOHOMHYECKOT0 COK03a
MexayHapoIHO-IIPaBOBOE  PErYJIMPOBAHUE  OUMOJOTHYECKOM
0€3011acHOCTH Ha KOCMUUYECKUX 00BEKTaX
MesxayHapoIHO-IIpaBOBble MPOOJIEMbl pPEXUMa KOHTPOJS 3a
pPaKeTHbIMU TEXHOJIOTHUSIMHU

Ornpenenenue PaBOCYOBEKTHOCTH TpaHCHAIIMOHATBHBIX
KOPIOpAaILMii B TEOPUU MEXKTYHAPOIHOTO IIpaBa

XanmbIKapaiblK ~ KYKBIKTaFbl  XaJbIKAPAIBIK  IIapTTapIbIH
MAaHBI3{bUIBIFBI
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TexHUueKoe  peryjaMpoBaHUE  Kak
norpedureneil. bezonacHOCTh UrpyIIeK.
“Kazakhstan in the age of independence (some problems of
international treaties realization)”

paMKax €asC Kak

MEXaHU3M 3alIUThI

ON THE EUROPEAN FINANCIAL MARKET (AND ON THE NON EU INVESTORYS)
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YTroJIOBHBIM JieniaM oT 22 siaBaps 1993 roma. Benomoctu BepxoBHoro Cosera PK .1993. Ne7.CT.143

37.IIpotokon ot 28 mapta 1997 rona k KOHBEHIIMM O MPaBOBOW TOMOIIM W MPABOBBIX OTHOMICHHUSIX TIO
TPpOKIAHCKUM, CEMEHHBIM M YTOJIOBHBIM fenaM oT 22 saBaps 1993 roga. CoopHUK «MeXIyHApOTHBIE TOTOBOPHI
Pecmyonmkm Kazaxcran mo okazanmro npasoBoii nomomtn. Coct.Akmaposa P.H.Anmarsr. [lanekep.2000.c.40.

38. KoHBeHnus o mpaBOBOi O MPaBOBOW IIOMOIIHM WM IPABOBBIX OTHOMICHHAX IO TPAXKTAHCKUAM, CEMEHHBIM H
yronoBHEIM genam oT 2 okTia0ps 2002 roma. 3axor PK ot 10 mapra 2004 roma Ne531.Bemomoctu Ilapmamenra
PK,20041. Ne5. ct.24.

AKTYAJIBHBIE TMPOBJIEMbI OBECIIEYEHUSA CBOBOJAblI NEPEJIBUXEHUS
TOBAPOB B PAMKAX EBPA3ZHICKOI'O SKOHOMHWYECKOI'O COIO3A.
AumnbicoaeBa IOnust ApMaHoBHA
Mazucmpanmia kageopwvl Mesxcoyrnapoornozo npasa
EHY um. JI.H.I'ymunesa, Acmana, Kasaxcman

Jns meneil Hamed cTaThH PacCMOTPHM IOHATHE «CBOOOJA MEPEIBHXKEHHUS TOBApPOBY.
CBo0Oosa mepenBUKEHUST TOBAapOB — ATO IMPHHLUI, CHOCOOCTBYIOUIMH (POPMHUPOBAHMUIO €IUHOTO
BHyTpeHHero peiHka EADC myreM ycTpaHeHust TapupHBIX U HETAPUPHBIX OTPaHUYCHUHN, IPSIMOU U
CKpPBITOM JMCKPUMHHALMM BO B3aUMHOM TOProBiIE€ MEXIy TIocCylapcTBaMHM-uleHaMH. B
cootBeTcTBUM ¢ JloroBopoM 0 EADC "o0muii (e1nHbIi) poIHOK" - COBOKYIHOCTh 3KOHOMUYECKUX
oTHoweHUH B paMkax Coro3a, IpHU KOTOpPBIX oOecreuuBaeTcs cBOOOAA MepeMElLIeHHs TOBapoOB,
ychyr, KamuTaia W paboderd cuibl. B camom JloroBope aepUHUIMS TOHATHS «TOBaphbI»
OTCYTCTBYET, AJIs LI HAIllero UCCIEN0BaHUs TOBApPhl - BCE U3MEPSIEMOE B IEHEKHONW CTOMMOCTHU
U SBJSIOLIEECS] 00bEKTOM KOMMEPUYECKUX CIIEIOK.

B mo60om uHTErpanyoHHOM oOBbeIMHEHMH oOecreyeHHe CBOOOJbI MEpe/IBUKEHUS TOBAPOB
SBIISIETCA TIEPBBIM IIIATOM B TPOIECCE WHTErpanuu B Apyrux chepax. Ha cerommsiminem starme
MHTETPallUl CYILIECTBYET HEKOTOpble (DaKTOphl, MPEMNATCTBYIOLIME PA3BUTUIO €AMHOTO PBIHKA
TOBapOB, PACCMOTPUM HEKOTOPBIE U3 HUX.

Tak, 10 oxtsa6ps 2017 roga Pecnybnuka Kasaxcran ycunuia KOHTPOJIb HaJl NEpeMelieHHEM
umMnoptupyembsix 3 Kelpreizckoil PecryOnuku TOBapoB, CChUTAsACh HAa OTPUIATEIBHBIE PE3YIIbTAThI
¢utocanuTapHoil npoBepku. Ha ocHOBaHMM aHamM3a METOOJOIMH pa3fiefieHHs] NpensiTCTBUH,
yrBepxaeHHon Komnerueir EDK, Mbl paccmarpuBaeM naHHoe nelicTBUE Kak Oapbep. YKa3zaHHOE
NPEMATCTBHE OBLJIO YCTPaHEHO IMOCPEACTBOM Moanucanus JlopoxHoi KapTel, conepxareil 50
MEPOIPUATHH IO KOMIUIEKCHOMY Pa3pelIeHHIO BOIIPOCOB JIBYCTOPOHHETO COTPYAHUUYECTBA. Takum
o0pa3oM, JaHHBIA IUIAH MEpOINpPHUITUN MO3BOJIMUT CTPaHAM MCIOJIb30BaTh HOBBIE IOJXO/bI B
o0ecrieueHUH Mep (PUTOCAHUTAPHOIO, BETEPUHAPHOIO, CAHUTAPHO-3MUIEMHUOIOTHYECKOTO,
HaJIOTOBOT'O ¥ TAMO>KEHHOT'O KOHTPOJIA.

Janee cunrtaeM 1es1ecoo0pa3HbIM, NEPEUTH K MPEMSATCTBUIM, MEPHI Ul YCTPAHEHUS! KOTOPBIX
ele He ObUTM IPUMEHEHBI.

Tax, Obu1a HapymeHa Hopma npaBa EADC, a umenno nm. 16 m. 1 cr. 51 JJoroBopa o EASC
«HEJOMYIIEHUE YCTAaHOBJIEHUS H30BITOUHBIX OapbepoB M BEACHHS NPEANPUHUMATEIIBCKOM
NEeSTETLHOCTHY. A UMEHHO, B COOTBETCTBHH ¢ DeaepanbHbIM 3ak0HOM Poccuiickoit @enepamuu "O
rOCYJapCTBEHHOM pPEryJIUpOBaHUM MPOM3BOJCTBA U 00OPOTA STHUIIOBOIO CIMPTA, AJKOTOJIBHOW U
CHHUpPTOCOJEpKAIIed MPOAYKIMH U 00 OrpaHMYEeHUH NOTpeOJIeHUs (pachuTHs) aIKOTOJIbHOM
npoaykuuun" ot 22.11.95 Ne 171-®3, nepea BBo30M anikoroyibHOW npoaykuuu B PO skcnoprepy
PK HEeo6xoauMo MoiayduTh cepTU(PHUKAT COOTBETCTBHS, a 3aT€M MOJATBEPIUTh, UTO 000PYAOBaHUE,
MOCPEJICTBOM KOTOPOTO IMPOU3BOAUTCS MPOJYKIIMSI, COOTBETCTBYET TEXHHYECKMM TPEeOOBAHUSAM
P®, Hopmam mpoOTHMBONOXKAapHOW OE30MAaCHOCTH M 3KOJOTHH, MPEIOCTaBUTh JKCIEPTH3Y U
3aKIIIOYEHHUE, U Jajiee 00paTUTHCS 3a MOJyYeHUEM JIMLEH3UN Ha UMIIOPT.

B cootBercTBHU ¢ Haliel MpaBOBOW OLIEHKOW Hajuuue cepTudukara sBISETCS rapaHTHEH
TOT'0, YTO MPOAYKIMSI COOTBETCTBYET TpeboBaHMsIM. Mcxoas U3 3T0oro, monydyeHue 3aKkioueHus Ha
o0opyoBaHue, MPOU3BOAIIEE MPOAYKLHIO, CYUTaeM HEOOOCHOBAaHHBIM YCTaHOBJIEHHUEM 0apbepoB.

Takum oOpa3oM, BbIIIEyKa3aHHAs HOPMa B JAHHOM CJly4yae Ha MPAKTUKE HE peau3yercs.
TpyAHOCTh TPENCTaBISAIOT MEphl PETYISITOPHOIO XapakTepa, KOTOpPbIE MNPENATCTBYIOT JOCTYILY
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MHOCTpPaHHBIX TOBAapoB. B uacTHOCTH, B 0OCHOBOMONararoumx goropopax Eeponelickoro Coros3a oHu
UMEHYIOTCSI «MEPaMHU, IKBUBAJICHTHBIMHU IO CBOEMY JCHCTBHIO KOJIMYECTBEHHBIM OTPAHUYECHUSIM.

B cyne6noit npaktuke EC nmano 6oiee MmMpoKoe TOJIKOBAHKUE JAHHOTO MOHATHUS. Tak, B cBoeM
pemenuu o aeny «Dassonville» ([eno 8/74 Procureur du Roi v. Dassonville) Cya ycranoBwi, 4To
K HUM OTHOCSITCS <UTFOObIE TMpaBUJia TOPTOBJIM, YCTAaHOBIICHHBIE TOCYAapCTBAMU-UWIEHAMH, KOTOPBIE
MOTYT IPSMO WM KOCBEHHO, B HACTOSALIMI MOMEHT WM MOTEHIHAJIBHO 3aTPYAHUTH TOPTOBIIO B
pamkax CooOmiectBa». B nannom pemennn Cya mocTaHOBWII, YTO BO30YKICHHE YTOJOBHOTO Jeria
benbrueii mpoTUB JHIl, KOTOPbIE B OTCYTCTBUU CepPTH(HUKATa MPHUOOPETN HA 3aKOHHBIX YCIOBUSAX
naptuio BUCkM BO DpaHiuu M HamepeBalIMCh MpoAaTh ero B benbruu, Obulo He3akoHHBIM. [Ipu
3TOM, TOproBisi 0e3 cepTuduKara MPOUCXOXKICHHUS TOBapa SIBISUIOCH  HApYyIIEHUEM
3akoHojaTenbcTBa bembrun. Cyn Takke ykasad, 4TO HAJIMYHE CEepTH(HKATa MPOHCXOMKICHUS
TOBapa CIIOCOOHO UMETh TOJILKO JIMIIO, KOTOPOE UMIOPTUPYET TOBAP U3 CTPaHbI MPOU3BOJACTBA. Tak
KaK TOBap HAaXOAMJICS B CBOOOJHOM oOpamieHuu Ha Tepputopuu CooOIIecTBa, BCIEACTBUE YETO
UMIIOpTEpaM CJIOKHEE OBbLIO MOJYYUTh CEpTU(UKAT €ro MPOUCXOXKJEHUs, JaHHas Mepa Oblia
MPU3HAHA SKBUBAJIEHTHON KOJIMYECTBEHHBIM OIPAaHUYCHUSM.

Cnenyromum HapyuieHueM HopMmbl npaBa EADC saBnsercs Hapymienue nmo. 7 m. 1 cr. 76
Horosopa 0 EADC «O6mue npaBuia KOHKYpPEHIMM»: 3anpelaroTcst aeicTBus (6e3zaelicTBue)
3aHMMAIOIIETO JOMHUHUPYIOLIEE TMOJ0XKEHHE XO3SHUCTBYIOIIETO CyObekTa (CyObeKTa pBhIHKA),
pe3yIAbTATOM KOTOPBIX SBIISIIOTCS WJIM MOTYT SIBJISITHCS HEIOIYIICHUE, OTpaHUYEHUE, YCTPaHCHUE
KOHKYPEHLIUU U (W) YIIEMJICHHE WHTEPECOB APYTUX UL, B TOM YHWCIE CIEIYIOIIHE NCHCTBUS
(Oe3nelicTBUE), @ UMEHHO: CO3[JaHUE IPENATCTBUN JOCTYNY Ha TOBAapHBIM PHIHOK WJIM BBIXOAY U3
TOBApHOT'O PHIHKA APYTUM XO3SIMCTBYIOUINM CYObEKTaM.

Tax, B coorBercTBUU ¢ DenepanbHbIM 3ak0HOM PD «O pexmname» oT 13.03.2006 Ne38-D3
3ampelieHa pekjiaMa B IMepUOJINYECKUX MEYaTHBIX M3JaHMIX, B TEJe- U paJuonporpaMmMax BUHA U
WUTPUCTOTO0 BHWHA, 32 HCKIIOYEHHMEM BHHA W UIPUCTOTO BHHA, MPOU3BEACHHBIX B PD wu3
BhIpalieHHoro Ha Tepputopuu PD BuHorpana.

[lo HameMy MHEHHIO, TIOJIHBIN 3allpeT B OJHOM T'OCYJapCTBE-WIEHE OIPENEIECHHOro crocoda
MPOJBMKECHHSI TOBapa (B JaHHOM Cllydae pEKJIaMbl), KOTOPBIA 3aKOHHO MpPOJAeTcs B 3TOM
rocy/lapcTBe, MOKET OKa3aThb OOJIbIllee BIUSHUE HA TOBApbl U3 JPYTrUX IOCYAAPCTB-WIEHOB, UTO
HapyliaeT MPUHIUI CBOOOIBI TEpEIBHKEHHsS] TOBapoB. VcXoas M3 JaHHOTO Te3HCa, CUUTAEM
HEOOXOJUMBIM BHECEHHWE B JaHHBIA 3aKOH M3MEHEHWW B IEJISIX TPUBEIECHUS POCCUHUCKOTO
3aKOHOJIaTENbCTBA B COOTBETCTBUE ¢ TpaBoM EADC.

[Tpaktuka cyna EC umeer psn kelcoB, 3aTparuBarIIMX aHAJIOTUYHBIE aclIeKThl. PaccMoTpum
Heno C-405/98 Konsumentombudsmannen (KO) v Gourmet International Products. [leno kacanocek
3ampeTa Ha peKiaMy aJKoroJIbHOM MPOAYKIUHU MO Pajuo, TEIEBUACHHUIO U B MEYATHBIX U3JaHUSIX.
JlaHHBIH 3ampeT SBISIICS YaCThIO MOJIUTUKH TOCYIapCTBa MO OMPAaHUYCHHIO TOTPEOICHUS aTKOT OIS
B [IIBeruu. ['eHepanpHbIil aBOKAT yKas3ajl, 4TO B COOTBETCTBHM C 3aKOHOAAaTenbCcTBOM llIBenuu
JIETKOE€ TTMBO HE OTHOCHUTCS K aJIKOTOJIbHOM MPOJYKLHHU, BCIEICTBUE YEr0 pEeKIaMa JIaHHOIO BUIA
MUBa SBJISIETCSI 3aKOHHOHW, MPU 3TOM y HWMIIOPTHBIX MPOU3BOAMUTENICH JaHHAs BO3MOXKHOCTH
OTCYTCTBYET.

B ykazannom gene Cya NHOCTaHOBWI, YTO «B CIIy4ae C aJKOTOJIbHBIMHU HaIUTKaMH,
noTpedlieHne KOTOPBIX BO MHOTOM MPEIONPEeNseTCss MECTHBIMH OObIYasMHU W TMPUBBIYKAMU,
3ampeT Ha BCSAKYIO HalpaBJICHHYIO Ha MOTpeOuTeNnel pekiaaMy B MedyaTH, [0 pajuo, TEeIeBUACHHUIO,
MyTEM PACCBUIKM PEKJIaMHBIX MaTepUajOB WJIM Pa3MEIEHUs PEKJIaMbl BJOJb aBTOMAarucTpaliei,
BEpOSATHEE BCEro, 3aTPYAHUT JOCTYI Ha PHIHOK TOBApOB M3 JIPYIMX TIOCYJapCTB-UJICHOB OOJIbIIE
9YeM OTEUECTBEHHBIX TOBAPOB, C KOTOPBIMH MOTPEOUTENH TYUIlIe 3HAKOMBD.

B xone namero uccienoBanus ObIIO Tak)Ke 0OHApy)eHo HapymeHue 1. 3 ct. 28 JloroBopa o
EADC, a umenHo: «B pamkax (QyHKIIMOHUPOBAHUS BHYTPEHHETO PBIHKA BO B3aWMHOM TOpPTOBIIE
TOBapaMH TOCYAAapCTBAa-UJeHbl HE MPUMEHSIOT BBO3HBIE M BBIBO3HBIC TAaMOXKCHHBIC TOILIHHBI
(VHBIE TONUIMHBI, HAJIOTU M COOpBI, UMEIOIINE SKBHBAICHTHOE ACHCTBHE), MEpPhl HETapU(HOTO
peryaupoBaHus, CHEIUATbHBIC 3aIUTHBIC, AHTUIACMIIMHTOBBIE W KOMIICHCAIIMOHHBIE MEpPHI, 3a
HCKIIIOYEHHUEM CIIy4aeB, MPElyCMOTPEHHBIX HACTOAIUM J[oroBOopomM».
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[IpensTcTBHEM B pealM3allid AAaHHOW HOPMBI BBICTymaer m. 2 cT. 5 3akoHa PecnyOmuku
benapych ot 27.08.2008 Ne 429-3 «O rocynapCTBEHHOM peryJHpPOBAaHUHU MPOU3BOJICTBA U 000pOTA
AJIKOr0JIbHOM, HEMMUIIEBOM CHUPTOCOJAEPIKAIECH MPOAYKUMHA M HENUIIEBOIO STHIIOBOTO CIHPTAY,
KOTOPBI yCTAHABJIMBAET HCKIIOUUTEIBHOE IPAaBO TOCYAApCTBAa HA OCYILIECTBIECHHUE HUMIIOPTA
QJIKOTOJIBHOM TPOJYKIMK, KOTOPOE peaJu3yeTcsl IOPHUIMYECKUMHU JIHIAaMHd — M[O00eAuTeIs MU
rocyapCTBEHHOI0 KOHKypca Ha OCYILECTBICHHE UMIIOPTA.

IIpoBeneHHOE HAMU HCCIIEOBaHUS MIO3BOJISIET 3aKJIFOYUTh, YTO JaHHBIE MEPHI IPOTUBOPEYAT
npuHuunaM npasa EACD, Tak kak B COOTBETCTBUM C J[OrOBOpOM, roCy/1apCTBa-4i€Hbl HE BIPABE
IPUMEHATh BO B3aMMHOM  TOpProBii€  CHELMAIBHBIE 3alUTHBIC, AHTUJAEMIIMHIOBBIE U
KOMIICHCAIIMOHHBIE MEpbI, a TAK)KE 3alPEThl U OTPAaHMUYEHUS UMIIOPTA WM IKCIOPTA, €CIU 3TH
OTPaHUYEHUS]  ABIAIOTCA  CPEJACTBOM  HEOIPaBAAHHOM  JUCKPUMMHALMM WM  CKPBITHIM
OrpaHUYEHUEM TOPTOBIIH.

BaxHbIM 17151 McCieoBaHus SBIsETCS aHaiIu3 cyneOnoil npaktuku EC B manHON o0nmacTw.
Tak, B nene «Komwuccus nporu Upnangun» (demno 249/81 Commission v. Ireland) npedepenmms
OTEYECTBCHHBIM TOBapaM TIpU TPOBEACHUM TEHICPOB Ha OOIIECTBEHHBIE pabOTHl WM TPH
OCYILIECTBICHUH TOCYIapCTBEHHBIX 3aKynoK Obuta nmpusHana Cynom EC kak IUCKpUMUHUPYIOLIAs
UMIIOPTHBIE
ToBaphl. CyJl OTMETHII, YTO TUCKPUMHUHALMYU TIO/IBEPTalCh UMIIOPTHBIE TOBApPbI, IOCKOJIBKY YCTaH
OBJICHHBIE ITPEPEPEHLIUN PACIIPOCTPAHSIIOTCS JIUIIb HA OTEYECTBEHHBIE TOBAPHI.

AHanu3upys CyIIECTBYIOIIHE MPOOJIEeMHBIE aCMEeKThl CBOOOAHOIO MEPEABIKEHUS TOBAPOB B
pamkax EADC, Mbl OpuxoauM K BbBIBOJY O HEOOXOJUMOCTH YCTpPaHEHHUsS BCEX BHUJOB
COXPAaHMBILUXCS OapbepoB, U3BATUN U orpaHudeHuil. CuuTaeM TakKe, YTO OIBIT pPeIIeHUs
aHAJIOTMYHBIX 33Ja4 rocyaapcrsamu - wieHamu EC 3acimykuBaeT BHUMaHHS U MO3BOJISIET CAENATh
COOTBETCTBYIOIIIME BBIBOJBI O MEPCHEKTUBAX peAU3alMK MPHUHIIMIIA CBOOOIHOIO MEPEIBUKCHUS
TOBAapoOB.
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Maructpant IOpuanueckoro ¢akynsrera EHY nmenn JI.H. I'ymunea (Actana, Kazaxcran)

10 oxts0pst 1967 rona — BeTynwi B cuiy JIOroBOp 0 NMPUHIMIIAX JIEATEIBHOCTH TOCYAAPCTB
[0 MCCJIEJIOBAHUIO U HCIHOJb30BAHHI0O KOCMHUYECKOTO MPOCTPAaHCTBa, BKIOYas JIyHy u apyrue
HeOecHbIe Tenla, COKpalleHHO — J[oroBop mo kocMocy. DTO yHUBEpCalIbHOE MEXIyHapoJIHOE
COTJIAIlIeHNe, K KOTOPOMY Ha CEerojHs MpucoeauHmiIochk Oosnee 120 rocymapcTs, BKIIIOYas BCE
KOCMHUYECKHE JIep)KaBbl. B HEM 3aKkperieHbl BaKHEHIINME MPUHIMIBI MUPHOIO HCIOJIb30BAHUS
KOCMOCA U OTKa3a OT HallMOHAJILHOTO NMPUCBOEHMsI HeOecHBIX Ten. B 1972 rogy Bcrynuia B cuity
KoHBeHIIMST 0 MEXAYHapOJHOM OTBETCTBEHHOCTH 3a YIIepO, NPUUMHEHHBI KOCMUYECKUMHU
o0BEeKTaMu, a elle uepe3 yeTbipe roga — KoHBEHLHs O perucrpanuu 0ObEKTOB, 3aITyCKAEMbIX B
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